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7. GOVERNMENT BY THUGGERY; WORRYING RESURGENCE OF GOON SQUADS
-- AHRC Statements

From: AS-173-2007; AS-125-2007

After a man in Mettaya, upper Burma, assaulted U Than Lwin
(right) on 15 June 2007, he ran for cover in the local office of the
Union Solidarity and Development Association (USDA), a
government-organised mass mobilising body. Police officers who
came to the office were refused access, and they did not demand
it, despite the fact that the law of criminal procedure gives them
the right to enter any premises where an alleged criminal is
believed to be hiding.

The attack on U Than Lwin was the latest in a series of assaults
in Burma apparently organised by the USDA, which has the
military junta's senior general as its patron, together with local
councils that are systematically mobilising groups of thugs, known
as "Swan-arshin", with the purpose of attacking and intimidating
persons deemed threats to the regime.

The Asian Human Rights Commission has obtained documents that reveal unequivocally that the
Swan-arshin members are working as organised muscle under the township councils. The
documents make plain how the councils are recruiting and mobilising their numbers through local
markets. Most of them are small traders or persons nominated on their behalf that have no choice
to participate or lose their business permits. By day, the group's members are compelled to act as
the eyes and ears for the councils; by night they are deployed alongside police in security details
at street intersections and checkpoints.

The use of violence through non-conventional forces has been a part of how Burma's military
regime has got things done for many years. The Swan-arshin and USDA were both implicated in
the brutal attack on a convoy carrying democracy leader Daw Aung San Suu Kyi and her
supporters at Depayin in 2003. However, the extent to which they have now been incorporated
into the routine monitoring and control of the population indicates a disturbing new phase in the
country's downward slide, away from the "law and order” that the military junta claims to uphold
and towards government by outright thuggery. It signifies a further diminishing and displacement
of the police and courts, and a strengthening of arbitrary and extralegal institutions with no other
agenda than to manipulate and brutalise.

As the balance of power shifts, it will become increasingly difficult for even the most mundane
and ordinary criminal procedures to be followed in Burma. That the police who came to look for
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Than Lwin's attacker did not bother to enter the USDA office speaks to where the real authority
lies. The murder of Ko Naing Oo inside a local council office in Rangoon during March, over a
petty family dispute, was successfully covered up by the USDA officials. They even arranged for
his prompt cremation, to prevent subsequent post-mortem inquiries. Last year, a USDA executive
in the delta region escaped investigation and prosecution after allegedly raping his 15-year-old
neighbour.

The rising number of violent and coercive incidents involving USDA members, Swan-arshin, and
ununiformed police, army personnel and their affiliates presages growing lawlessness and fear in
a country that has for decades been characterised by lawlessness and fear. The Asian Human
Rights Commission takes this opportunity to iterate its earlier calls for close examination of the
institutions for investigation, prosecution and trial in Burma, and open discussion about the
implications of growing use of goon squads in lieu of conventional policing and security officials,
in order that the true situation in the country be properly understood and there be informed
national and international debate on its implications. This will do more to confound the sort of
diplomatic nonsense about "progress” that has recently come from the UN special envoy, lIbrahim
Gambari, than mere naysaying or more of the politicised complaint that has for too long
hampered meaningful discussion on Burma.

In recent weeks the Asian Human Rights Commission
(AHRC) has received many detailed and worrying reports
about the resurgence of government-backed goon squads in
Burma. Gangs of thugs (such as that at right), apparently
most under the direction of the Union Solidarity and
Development Association (USDA), a mass-organising body,
have been used to attack human rights defenders going
about their business and persons holding prayer vigils for the
release of political prisoners. In some cases police officers
and other state security personnel are also known to have
been among those carrying out or organising the attacks.
After a disturbance is created, the police and local authorities
step in and accuse the victims of being responsible for stirring =
up trouble. The courts may then be used to add insult to injury

through the laying of charges against the targets of the

violence.

The case of the Human Rights Defenders and Promoters group in Henzada, west of Rangoon, is
indicative. The AHRC has already issued a number of appeals following the assault on members
of the group in April, two of whom were hospitalised with serious injuries. Subsequently, six of the
human rights defenders were themselves charged with offences related to a series of incidents
that the authorities claim provoked the violence. The six have been kept in detention. Their
relatives are suffering hardship due to their absences, and fear that worse is yet to come: they
are farming families and now is the time for planting, as the monsoon sweeps into Burma from
the Bay of Bengal. Attempts by their lawyers to have them released on bail have been
unsuccessful. By contrast, six persons accused of assaulting them have all been granted bail.
Another six whom they accused of being behind the violence, including local USDA officials,
police and the village council chairman, have all escaped investigation. The court did not even
call those officials for inquiries about the complaint that was made against them.

That it is easy for authorities in Burma to organise a gang to harass, assault and abduct anyone
of their choosing speaks to the complicity of the state in systematic abuse there. And just how
easy is it? According to a participant in the illegal arrest of rights defenders gathering at a pagoda
in Rangoon's northern suburbs during May, thugs can be hired for the cost of a cup of tea. In an
interview with Democratic Voice of Burma shortwave radio, he said that his gang was not even
paid for the job but just taken to a teashop for a snack afterwards. Among those they illegally
detained was John Humphrey Freedom Award laureate Ma Su Su Nwe, who was released in
June, in poor health but good spirits; others arrested with her remain in illegal detention. Students
in Rangoon have lodged a complaint that one of their peers who was among the campaigners
has disappeared. And when devotees at another pagoda were pelted with slingshots and went to
complain to the police, they were reportedly warned that next time they might get killed.



The threat of death is not idle. It is just over four years since the infamous Depayin Massacre,
when a convoy carrying democracy leader Daw Aung San Suu Kyi and her supporters was set
upon by a murderous crowd armed with makeshift weapons, estimated to have numbered in
thousands. To this day it is not known how many died, but some who fled to Thailand testified to
having seen their comrades being beaten and stabbed unceasingly. Since that time, the
government and its agents responsible for the killings and injuries have continued to organise,
train and prepare for more to come. With the campaigns for peaceful political and social change
becoming increasingly visible and attracting more and more supporters in recent months, it
seems that for the army that time is now.

Although the military regime in Burma promotes itself as a defender of law and order, its agencies
and agents are in fact the greatest threats to these principles, not to mention the rule of law and
human rights. As it again prepares its thugs to do battle with its own people, in the coming days
and weeks further arrests and violence can be expected, and the security of all people in Burma
thereby further threatened.

The Asian Human Rights Commission expresses strong support for all human rights defenders in
Burma, be they farmers or lawyers, villagers or townspeople, struggling at this very difficult time
to pull their country forward from the morass in which it has been stuck for far too long. It calls
upon the international community to acknowledge this struggle and pay heed to its features and
implications through detailed study of specific cases and urgent interventions, rather than merely
making superficial remarks that contribute little towards the prospects of genuine change there.

Finally, the AHRC makes a special call to the judges of Burma: although you are working in a
deficient and corrupted institution that is entirely under the control of other parts of government,
still you have may choose to uphold your own integrity through proper application of the law. This
would in itself go a long way towards an improvement in the prospects for human rights in Burma.
There are means available under domestic laws to hear and consider cases against state officers
accused of wrongdoing; use them. Similarly, there are well-articulated and reasoned legal
defences being made by the human rights defenders being brought before you; hear them. Give
some cause for hope that all is not lost, that there remains within Burma's judiciary some element
of legal thinking, not merely the crass expression of military power.

8. TWO MORE ALLEGED KILLINGS IN POLICE CUSTODY; NO INVESTIGATIONS
-- AHRC Urgent Appeals desk

From: UA-224-2007

The Asian Human Rights Commission (AHRC) has information of two more alleged killings
by the police in Burma that appear to have been successfully covered up. Although in
both cases complaints have been made to the authorities, no action is known to have been
taken against any of the accused officers.

After both of these incidents occurred, the AHRC monitored what happened next and has
attempted to obtain updated information. But it appears that as in other similar cases (see further
below) the authorities have effectively blocked and intimidated the families of the victims.

The two cases are as follows (details from the Yoma 3 news service [Thailand] and other
sources). Please note that for reasons of security, the names of witnesses and some other
persons familiar with these cases cannot be revealed in this appeal.

1. Maung Lin Lin Naing: Died in custody; body destroyed without informing family

Eighteen-year-old Maung Lin Lin Naing had gone to trade in beans at Panut village in Daik-U
Township, Pegu Division of lower Burma and in the daytime on 8 February 2007 was on his way
back to his village for a wedding ceremony when he stopped at the Shwe Min Store in Phadoe
town to buy some provisions. The store owner, Ko Aung Toe Hlaing, reportedly accused Lin Lin
Naing of theft and had him arrested.
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According to the police record, at 4pm the next day, February 9, Lin Lin Naing was found hanged
in the Phadoe police lock up; the police also showed concerned persons a photograph of the
young man hanging from some discarded clothing. At 7pm on February 10, without having
informed the family, the police hired four persons to dispose of the body.

The family of Lin Lin Naing together with their local council official went to ask the police how the
young man had died and where they could find the remains, but they did not get any straight
answers. On February 17 they were forced to hold the religious ceremony for his death without
them.

According to a Radio Free Asia shortwave broadcast, they repeatedly attempted to call the police
station to verify the story but no one answered the telephone.

A human rights defender helping the family has said that they had been warned by the police and
Phadoe local officials that they would be "shut up" if they tried to complain about the death.
Nonetheless, on March 21 the family lodged a complaint with the home affairs minister, in
accordance with advertisements in state newspapers inviting people to make complaints about
the wrongdoing of government officers. No action is known to have been taken since.

2. Htwee Maung: Beaten to death at police station

On the night of 4 January 2007 30-year-old Htwee Maung had gone to watch a traditional variety
show by the Tahkainglonesein Troupe at the Pyilonechanthar Buddhist Monastery in Myepone
town of Taunggut Township, Arakan State, on the western coastline of Burma. According to one
witness, he had been sitting quietly but nearby there was a rowdy crowd. When the police moved
in, immediately people began running away and the police failed to apprehend anyone in the
group that was supposedly making trouble. Thereafter two officers, Police Corporals Kyaw Myint
and Soe Naing, arrested Htwee Maung in their stead.

The police took Htwee Maung to the Myepone lock up. At 6am the next morning the police chief,

Station Officer Myo Thant, sent him to the local hospital, but he was dead on arrival. According to
a person who saw his body, there were serious injuries to his head and over his right eye, and the
doctor who examined the body said that it was an obvious case of "excessive force" by the police.

Htwee Maung was a trishaw driver who had supported his parents with his small earnings in
addition to his wife and two children. According to the report from Yoma 3, after he died around
200 other local trishaw drivers rallied outside the police station to demand an investigation, but
again nothing was done. A person in the locality said that the victim's family had been threatened
not to complain.

BACKGROUND INFORMATION:

Unfortunately, these cases follow a familiar pattern
in Burma, where ordinary persons suffer assault
and oftentimes death at the hands of officials, and
when they or their families attempt to complain they
are intimidated and silenced. Among other such
cases taken up by the AHRC have been:

Ko Naing Oo: beaten to death in the custody of
local officials in March 2007; in his case it was
claimed that he died due to "a cold", despite his
obvious external physical injuries; the family was
intimidated into silence (UA-096-2007)

Maung Chan Kun: beaten to death in police
custody in January 2007; his body was dumped in
hospital covered in severe injuries, but the police
claimed that he died due to malaria; the family was
not informed when the case came up in court and
has been intimidated (UP-084-2007; UA-023-2007)
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Maung Ne Zaw: allegedly beaten to death in custody by Special Anti-drug Squad police; his
mother fled to Thailand after constant harassment and threats due to her attempts to obtain
justice (UA-222-2006)

Ko Thet Naing Oo: allegedly beaten to death by municipal officers and fire fighters in a public
market; after his mother campaigned for justice, the police arrested and charged a group of
innocent bystanders with his death (UP-064-2006, UP-060-2006, UA-097-2006)

Ko Aung Hlaing Win: allegedly tortured to death by military intelligence; his wife lodged detailed
appeals in the courts on the irregularities in his case, including the non-return of her husband's
body (whom the state claimed died of a heart attack), but these were summarily dismissed at all

levels (UA-110-2005)

The case of Htwee Maung is also reminiscent of the case of Nyi Nyi Htut, who was similarly
picked up by police as a substitute for the persons whom they were actually pursuing: UA-285-
2006.

These are but a few of the many such cases going on in Burma. Remarkably, the key United
Nations agency working on crime with an office in Burma, the UN Office on Drugs & Crime, in

its 2005 country profile has claimed that there are "not even anecdotal reports of murders, rapes
or kidnappings" in Burma and that "crime does not appear to be a major concern among the
population” there. Letters sent by the AHRC to the office raising questions about this assessment
and offering details of serious crimes where the police and other state officers are the accused
met with no reply (AHRC-OL-030-2006). See also "Why can't the UN crime office find crime?"
(UPI Asia Online).

See further: AS-165-2006, AS-070-2006 and AS-015-2006.

See also the 2006 AHRC Human Rights Report chapter on Burma, and visit the AHRC Burma
homepage: http://burma.ahrchk.net.

SUGGESTED ACTION:

Please write to the Minister of Home Affairs and other concerned persons below calling for an
immediate investigation into these alleged deaths in custody. Please note that for the purpose of
the letter, the country should be referred to by its official title of Myanmar, rather than Burma;
Bago rather than Pegu, and Rakhine rather than Arakan.

Sample letter:
Dear )

MYANMAR: No investigations of alleged deaths in police custody of Maung Lin Lin Naing
(Kyauktaga, Bago Division) & Htwee Maung (Taunggut, Rakhine State)

Names of victims:

1. Maung Lin Lin Naing, 18, small trader, resident of Oatphoe village, Waingkyi tract, Phadoe,
Kyauktaga Township, Pegu Division

2. Htwee Maung (a.k.a. Ko Htway Maung), 30, trishaw driver, married with two children, resident
of Myepone town, Taunggut Township, Rakhine State

Alleged perpetrators:

1. Unidentified officers of Myanmar Police Force (MPF) stationed at Phadoe, Kyauktaga

2. Station Officer Myo Thant, Police Corporals Kyaw Myint & Soe Naing and other unidentified
MPF personnel stationed at Myepone, Taunggut

Dates of incidents: 1. 4-5 January 2007; 2. 8-9 February 2007

Places of incidents: Police lock ups in Phadoe and Myepone

| am writing to call for investigations into two cases of alleged death in police custody in Myanmar
of which | have been recently informed. The two separate cases, details of which are given
above, can be summarised as follows:
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1. Maung Lin Lin Naing had gone to trade in beans at Panut village in Daik-U Township, Bago
Division and in the daytime on 8 February 2007 he was on his way back to his village when he
stopped at the Shwe Min Store in Phadoe town to buy some provisions. The store owner, Ko
Aung Toe Hlaing, reportedly accused him of theft and had him arrested. According to the police
record, at 4pm the next day, February 9, he was found hanged in the Phadoe police lock up; the
police also showed concerned persons a photograph of the young man hanging from some
discarded clothing. At 7pm on February 10, without having informed the family, the police hired
four persons to dispose of the body. His family then went together with their local council official
to ask the police how the young man had died and where they could find the remains, but they
did not get any straight answers. On February 17 they were forced to hold the religious ceremony
for his death without them. On March 21, despite receiving threats, the family made a complaint
to the Minister of Home Affairs, in accordance with advertisements in state newspapers inviting
people to make complaints about the wrongdoing of government officers. However, their request
for an investigation has so far been ignored.

2. Htwee Maung went to watch a variety show by the Tahkainglonesein Troupe at the
Pyilonechanthar Buddhist Monastery in Myepone town on the night of 4 January 2007. According
to a witness who cannot be identified for security reasons, he had been sitting quietly but when
the police moved in to break up a rowdy crowd he was arrested. He was sent to the Myepone
lock up, but at 6am the next morning Station Officer Myo Thant sent him to the local hospital,
where he was dead on arrival. According to another witness who cannot be identified, the body
had serious injuries to his head and over his right eye, and the doctor who examined it said that it
was an obvious case of "excessive force" by the police. Htwee Maung was a trishaw driver and
after he died around 200 other local drivers reportedly rallied outside the police station to demand
an investigation, but again nothing was done. His family also has reportedly been threatened not
to complain.

| am extremely disappointed that despite government assurances that no one is above the law
and that all investigations of wrongdoing by state officers in Myanmar will be investigated, in fact
it continues to be the case that people are assaulted and killed with impunity by police, local
officials and others there, invariably over trivial allegations. It is also bitterly disappointing that the
victims of relatives, as in these two cases, are then themselves threatened and often face legal
action. | am aware of cases where complainants have been jailed and in other instances have
even been forced to flee the country due to constant harassment by local officers. This is despite
the fact that under Part Il of the Citizen's Rights Protection Law 1975 (Parliamentary Act No.
2/1975), citizens are entitled to lodge complaints where they believe that their rights have been
infringed.

| am aware that in recent times there have been a growing number of serious and substantiated
allegations of deaths in custody in Myanmar. It is clear that this trend is causing growing alarm
among the public which can only lead to greater instability, to the detriment of everybody. It does
not indicate a society of "law and order" of the sort promoted by state media, but on the contrary,
one of utter lawlessness.

To address this trend it is necessary that the public be given reason for confidence that the
authorities are acting to investigate and bring to an end such incidents through prosecutions and
punishment of the alleged perpetrators, and by protection of withesses and compensation for
victims and their families. | call on you to take those steps in these two cases.

Yours sincerely

PLEASE SEND YOUR LETTERS TO:

Maj-Gen. Maung Oo
Minister for Home Affairs
Ministry of Home Affairs
Office No. 10

Naypyitaw

MYANMAR



Tel: +951 250 315/ 374 789
Fax: +951 549 663 / 549 208

PLEASE SEND COPIES TO:

1. Lt-Gen. Thein Sein
Acting Prime Minister
c/o Ministry of Defence
Naypyitaw

MYANMAR

Tel: + 951 372 681
Fax: + 95 1 652 624

2. U Aye Maung

Attorney General

Office of the Attorney General

Office No. 25

Naypyitaw

MYANMAR

Tel: +95 67 404 088/ 090/ 092/ 094/ 097
Fax: +95 67 404 146/ 106

3. Brig-Gen. Khin Yi

Director General

Myanmar Police Force
Naypyitaw

MYANMAR

Tel: + 95 1 549 196/ 228/ 209

4. Mr. Sharig Bin Raza

Representative

UN Office on Drugs and Crime

11A Malikha Road

Ward 7, Mayangone Township

Yangon

MYANMAR

Tel: +951 666 903/ 660 556/ 660 538/ 660 398/ 664 539

Fax: +951 651 334

E-mail: fo.myanmar@unodc.org, sharig.raza@unodc.org, camila.vega@unodc.org

5. Mr. Homayoun Alizadeh

Regional Representative for Asia-Pacific of OHCHR
UNESCAP

UN Secretariat Building, 6th Fl., Room A-601
Rajdamnern Nok Ave.

Bangkok 10200,

THAILAND

Tel: +662 288 1496

Fax: +662 288 3009

6. Professor Paulo Sergio Pinheiro

Special Rapporteur on Myanmar

Attn: Mr. Laurent Meillan

c/o OHCHR-UNOG

1211 Geneva 10

SWITZERLAND

Tel: + 41 22 9179 281

Fax: + 4122 9179 018 (ATTN: SPECIAL RAPPORTEUR MYANMAR)
E-mail: Imeillan@ohchr.org




7. Professor Philip Alston

Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions

Attn: Ms. Lydie Ventre

Room 3-016, c/o OHCHR-UNOG

1211 Geneva 10

SWITZERLAND

Tel: +41 22 917 9155

Fax: +41 22 917 9006 (ATTN: SPECIAL RAPPORTEUR EXTRAJUDICIAL EXECUTIONS)

8. Ms. Leila Zerrougui

Chairperson

UN Working Group on Arbitrary Detention

OHCHR-UNOG

1211 Geneva 10

SWITZERLAND

Fax: +41 22 917 9006 (ATTN: WORKING GROUP ARBITRARY DETENTION)

Thank you.

Urgent Appeals Programme
Asian Human Rights Commission (AHRC) (ua@ahrchk.org)

9. TWO CONSTITUTIONS, NO SOLUTIONS
-- Awzar Thi, UPI Asia Online

EeeH

Burma's military government will reopen its constitutional convention for the fifth and final time as
announced last week, whereby a new charter will be finalized and go to a referendum; thereafter
the country will supposedly return to some kind of civilian administration.

Whether or not any of this actually happens remains to be seen. The country has been without a
constitution since 1988 and the current draft has been on the drawing board since around 1992.
Media reports indicate that matters still up for final review include the holding of elections, political
party affairs, states of emergency, measures to further amend the constitution, the national flag
and seal, the transitional period and "miscellaneous" provisions -- which seems rather a lot for
one session.

Still, the hint of new surface movement has created a little ripple abroad too. United Nations
representatives, U.S. and Chinese officials, assorted experts and others have been trying to
reopen dialogue with the regime. While high-level discussions are underway and ideas are being
put on tables, key actors are interfacing. So is there anything new in this, or is it just more of the
same?

Perhaps to shift the blame for years of failed negotiations, various parties outside of Burma have
in recent times complained that both the military regime and its political opponents, specifically
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Daw Aung San Suu Kyi, are being unreasonably obstinate. If only each side would give in a bit,
couldn't things be worked out?

The short answer is no. This is because the military, which already holds power and only stands
to lose it, does not want to work things out. The generals have long applied what a bureaucrat on
the BBC comedy series "Yes Minister" once described as "the law of inverse relevance" -- the
less you intend to do about something, the more you have to keep talking about it. Activity is bluff,
dialogue is delay. Whereas the political opposition may not budge from its principles, the army
just doesn't budge.

Therefore, when U.N. representatives and experts talk about reopening talks, it must be
understood that a radical difference exists between their view of what they are doing and that of
their interlocutors. While for one side dialogue is intended to achieve progress, for the other it is
intended to achieve naught. This is best illustrated in the drafting of the constitution that has taken
15 years to reach some kind of predictable end. There is no sign how much longer it will take to
get through the remaining tasks, undertaken in phases, in accordance with national objectives,
with an incoherent roadmap and of course, the people's desires -- before the whole thing is over
and done with.

Meanwhile, another entirely different group has been busy with its own draft constitution. In 1997,
political exiles published an alternate charter, envisioning a federal state rather than a unitary
one. With the advice and assistance of international donors and interested professionals, a
further version under a new coordinating committee was released in 2006. Apparently, its work
too is ongoing.

The obvious question is, why bother with yet another draft constitution? When the army has
endlessly reviewed and revised its charter to stall political change, what reasons would prompt
persons outside Burma to spend years rewriting, coordinating, brainstorming, debating and
consulting on a document that will never actually take effect?

While it may bring some intellectual satisfaction and emotional succor to those involved, it is
unlikely to enthrall millions in the country, already bored sick by the minutiae of various
constitutional committees, subcommittees, delegates, and officials that saturate nightly television
broadcasts. Those who watch such telecasts long enough are sometimes rewarded with the
latest episode of a hot Korean drama or a live English Football Association Cup broadcast; the
regime's opponents don't even have this much on offer.

The two constitution-drafting processes are equally pointless, although for completely different
reasons. One group has the power to implement its charter, but has no genuine commitment
while the other has commitment but no power. Whereas for the first, constitution writing is a
strategic exercise, for the second it is largely academic. Moreover, for people throughout Burma,
there is no advantage in either. No unique expertise or remarkable analytical skills are needed to
grasp the army's sole aim to keep itself as the arbiter of the country's future, and to see the
writing of imaginary alternatives that will do little to solve its seemingly intractable problems.

Almost two decades of diplomatic niceties, advice from overpaid specialists, training by well-
meaning constitutional experts and toying with substitute charters have failed to bring any
meaningful change in Burma. By now, scholars and funding agencies alike should have learned
to stay away from constitutional pipe dreams and stick to reality instead. They should contribute
by learning about what is actually going on in the country and get involved in relevant work and
discussions on the lives of the majority of people there, rather than theorizing.

United Nations experts and diplomats should have learned that if they intend to go head-to-head
with the regime, then they must first understand the intricacies of structural obstacles to
meaningful reforms in Burma, rather than engaging in simplistic political debates and making
piecemeal humanitarian gestures. Otherwise, another decade will pass and the country will still
be in much the same spot as it is now. The military will thus have achieved its objective while
everyone else will have wasted their time.

http://www.upiasiaonline.com/human_rights/2007/06/28/commentary_two_constitutions_no_sol
utions/



http://www.upiasiaonline.com/human_rights/2007/06/28/commentary_two_constitutions_no_solutions/
http://www.upiasiaonline.com/human_rights/2007/06/28/commentary_two_constitutions_no_solutions/
http://www.upiasiaonline.com/human_rights/2007/06/28/commentary_two_constitutions_no_solutions/

10. LEGAL SYSTEMS, LIKE ECOLOGICAL SYSTEMS, CAN BE DESTROYED BY ADVERSE
CONDITIONS
-- Basil Fernando, Executive Director, AHRC: article 2

When a legal system is exposed to adverse conditions for a
length of time its very existence may be endangered. In this
respect, legal systems have much in common with

- . .
ecological ones. However, whereas there is a global
artlc awakening to the threats now posed to our natural
L e "85 resources, no such awareness exists concerning our
SR i = collective heritage of law and justice.
special edition The decline in water resources throughout the world is a
Thailand's struggle good metaphor for the problems of our legal systems. A
fO r e AT number of inland seas, |nclud|n_g the De_ad Sea and Aral
! Sea, are now on the verge of disappearing due to human
survival activities that have over time steadily reduced the flow of

water into their basins, and polluted their remaining
reserves. Similarly, where a legal system constantly suffers
interruptions in flow due to military coups, suspending and
alteration of constitutions, and reductions of civil liberties by
emergency decrees and state security laws then that legal
system also may be reduced to nothing more than a
polluted pool instead of a vibrant, living sea.

One of the most serious ways of interrupting the flow of a legal system is by constantly replacing
or amending its written constitution. Where the constitution is subjected to repeated meddling,
and particularly where it is changed every time a new government comes to power by force, it is
very difficult for a sound legal tradition to be established. If constitutional life is characterised by
constant changes over a long period of time then people fail to obtain the knowledge and habits
associated with genuine constitutional government. This is particularly the case where changes
are made to the constitution at the behest of military rulers who are intent upon restricting the
powers of the judiciary and legislature. Ultimately, they may succeed in causing widespread
disillusionment and all but cease attempts at recourse through the parliament and redress
through the judiciary.

Displacement of constitutional law affects public law. Citizens’ rights to challenge government
actions depend upon constitutional protections. Where these are removed, restrained or
subjected to repeated alterations, the practical activities of lawyers and human rights defenders in
using the courts to defend human rights also are undermined. Judicial review of government
actions may be tightly controlled or altogether eliminated. Restraints may be imposed on the use
of writs or their equivalents. As the constitutional law on what constitutes abuse of power is
shifting and confused, people steadily lose confidence and interest in the capacity of the courts to
protect their interests as against those of the executive. Ultimately, notions of abuse of power
may cease altogether, and confidence in the capacity of the courts to intervene in the interests of
the public may be all but lost.

While a constitution is suspended or being altered and public law is being diminished, the military
and other extant authorities will have many good opportunities to expand their powers through the
introduction of state security laws, emergency laws, anti-terrorism laws and other measures and
institutions to block the flow of the legal system. These all serve to remove whatever measures
may have existed through the courts and other institutions to prevent or inhibit arbitrary arrest,
detention, torture, extrajudicial killing and forced disappearance. Such laws may go so far as to
remove the possibility of judicial inquiries into suspicious deaths, or render the inquiries pointless
by granting impunity to the perpetrators, no matter what the findings of the courts. Thus, the
authorities may keep some legal measures for defence of rights on the ordinary statute books for
the sake of appearance, knowing full well that any complaints lodged under them will anyhow be
futile. In this way, not only the flow of constitutional law, but ultimately that of the entire criminal
justice system is reduced and polluted.

Another part of the legal system that is gravely affected under such conditions is that handling
investigation: the police or other units responsible for criminal inquiries. When the military or
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another group takes power by force, and then expands its power by curtailing measures to
protect citizens’ rights and introducing new laws to its advantage, civilian policing is perverted and
damaged. There may initially be some conflicts between police and the group in power, but as
those on top cement their authority the result is that the role of the police is either manipulated or
reduced. If the military exercises control over police, the latter are sure to be obliged to behave
more in conformity with the rules and instructions of the former. The civilian characteristics of
policing, to the extent that they may have existed earlier, are thus minimised. This is likely to have
particularly bad consequences where accompanied by many allegations of abuse of power and
gross violations of human rights by the military and its agents. The police will have neither the
legal nor institutional power to initiate investigations in these cases as they would in other
instances of similar crimes where the accused are ordinary civilians. Those personnel who try to
do their jobs are bound to face serious threats.

Proper criminal investigation techniques can only be obtained and refined through years of
training and hard work. Civilian police have to adopt methods and strategies to find evidence that
will lead to arrests and convictions. This takes years of study and practice. Senior officers impart
knowledge to their subordinates over generations. Over time, habits become entrenched. Both
the superior officers and their subordinates learn how to maintain discipline and make the system
of investigation effective. None of this happens where powers of criminal investigation are
suspended or constantly changed due to interruptions in constitutional law and the subsequent
effects that have been described here. Where police learn that they should not deal with all
crimes equally and that criminal investigation is only to be applied selectively, or even worse,
where they learn that their role is not even so much to investigate as simply to maintain social
order through use of force, and that this may also involve not the revealing of crime but its
concealment, then the effects are long-lasting and drastic. Over time, such a police force
becomes a caricature of what it should be, and it will be very difficult to make it even roughly
resemble a proper functioning criminal investigation department. Even the revival of earlier
powers under a new constitution and the removal of emergency laws will not be enough: the
habits learnt throughout this period will have become ingrained, and it will take at least one or two
generations to get them out again. It will take time to introduce or reintroduce a flow of
professional thinking and habits throughout all phases of criminal investigation.

As with the ecological system, the consequences of a destroyed legal system are felt in all areas
of life, not only within the legal system itself. As it is degraded it also contributes to the decline in
political life. One of the enduring myths of recent times is that a vibrant parliament alone can
sustain a healthy government. However, where no viable judiciary and criminal investigation
exists to support and scrutinise the legislature, it too will be unable to function properly. Thus new
authoritarian governments are most often characterised by the existence of bogus parliaments,
which either lack genuine power or which exercise power on behalf of outside persons and
agencies. Where a strong and independent judiciary does not exist, supported by the other parts
of the legal system described above, it is not available either to back up or sanction the
legislature.

At this point, the danger posed to the legal system should be obvious to all, although as in the
case of ecological systems under threat there will still be some naysayers insisting that everything
is perfectly normal, or that things are not as bad as they appear. Some may say that this is all
part of a natural cycle: hot then cold, coup then constitution. However, the reaction of ordinary
victims of abuse will show otherwise. From observation and experience, people will come to
realise that lawyers, courts and even members of parliament cannot guarantee their rights. As life
is now under the control of other agencies, the only way to obtain some redress is by appealing to
them directly, even where they are the same ones responsible for wrongdoing. Thus a person
whose son has been killed by the police may go to a senior police officer to request justice,
instead of the courts. A person who has been tortured by soldiers may be taken to another
agency or authority within the army to request some compensation and disciplinary action against
the alleged perpetrators. Not only the legal system as a whole, but also the persons associated
with it—judges, lawyers, public prosecutors and other judicial officers—are thus reduced in value
in the eyes of the public. They may have the same titles and sit on the same chairs in the same
buildings as before, but over time it becomes public knowledge that they too are powerless. In
their stead we see the re-emergence of feudal behaviour, as the sophisticated legal system
needed for survival of a healthy and functioning modern society is steadily reduced in size and
capacity: even where its external appearances remain, below the surface its life is gone. Once at



this point, talk about defence of human rights through institutions of justice is meaningless.
Redress depends not upon order and rationality but upon circumstance and dumb luck.

Ultimately, the notion of a constitution being replaced by military force is, from a legal perspective,
an absurdity. While government propaganda may try to give the appearance of a decent and
harmless coup, the effect of removing the paramount law of a country by force is to make clear
that the country is lawless. The final arbiters in any conflict are not the courts but those with the
firepower. The constitution, whatever constitution, has no real value. By implication, all the laws of
the country, which are established under the constitution, are of limited worth, compared to that
authority obtained by the barrel of the gun. Thus the country has devolved to an extremely
primitive condition that will have lasting bad effects for generations, which, as in the case of
ecological systems, can be reversed only through deliberate systematic measures to mitigate the
damage already caused and prevent further harm from occurring.
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11. ABOUT PYITHU HITTAING

The Pyithu Hittaing e-newsletter is being launched by the Asian Human Rights Commission
(AHRC) to open serious discussion on the links between rule of law issues and human rights in
Burma. While Burma has been described as under the "un-rule of law", this has not been
explored in any detail. Much of the talk about human rights in Burma is restricted to references to
its military regime, political prisoners, and the worst cases of abuse that persistently occur at the
hands of troops operating in remote areas of the country. It is not gone deeply into the
experiences of most ordinary people in the country who are daily obliged to deal with powerful
local police, administrators and courts.

There are many things that are obvious to most people in Burma that have not yet been
discussed directly. For instance, how is it that people who are beaten up by the police are the
ones to be prosecuted? How can judges convict persons under ordinary criminal laws on grounds
that have nothing to do with those laws? What are the effects on society when all attempts to
lodge a complaint of abuse through the courts are unsuccessful? What happens when an
administration system is staffed for generations with incompetents, and its foundations eroded by
militarisation and patronage?

Each edition of Pyithu Hittaing will concentrate on and explore one or two relevant cases and
incorporate some wider analysis on human rights and the rule of law in both Burma and Asia. It
will do this in a straightforward way. Readers are especially encouraged to write non-technical
articles on practical problems of the rule of law and human rights for Pyithu Hittaing. You may
also send copies of the e-newsletter to others.

This first edition of Pyithu Hittaing is being sent to the entire AHRC mailing list. Subsequently it
will go only to the Burma mailing list. If you wish to receive it but are not on the mailing list, you
can

1. Go to the AHRC subscription page (http://www.ahrchk.net/phplist/lists/? p=subscribe&id=16),
enter your email and put a tick in the box next to Country List - Burma.

2. Send an email to the editor at burma@ahrchk.net, with the subject SUBSCRIBE.

You will receive a confirmation notice at your email address.
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